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exceeds 50 percent of the cost of all its com-
ponents. Components of foreign origin of the
same class or kind for which nonavailability
determinations have been made are treated
as domestic; or

(ii) The construction material is a COTS
item.

United States means the 50 States, the Dis-
trict of Columbia, and outlying areas.

(b) Domestic preference. This clause imple-
ments the Balance of Payments Program by
providing a preference for domestic con-
struction material. The Contractor shall use
only domestic construction material in per-
forming this contract, except for—

(1) Construction material valued at or
below the simplified acquisition threshold in
part 2 of the Federal Acquisition Regulation;

(2) Information technology that is a com-
mercial item; or

(3) The construction material or compo-
nents listed by the Government as follows:

[Contracting Officer to list applicable excepted
materials or indicate ‘“‘none’’]

(End of clause)

Alterate I (DEC 2010) As prescribed in
225.7503(a)(2), add the following defini-
tions to paragraph (a) and replace the
phrase ‘‘domestic construction mate-
rial” in the second sentence of para-
graph (b) with the phrase ‘‘domestic
construction material or SC/CASA
state construction material.”

“South Caucasus/Central and South Asian
(SC/CASA) state” means Armenia, Azer-
baijan, Georgia, Kazakhstan, Kyrgyzstan,
Pakistan, Tajikistan, Turkmenistan, or Uz-
bekistan.

“SC/CASA state construction material”
means construction material that—

(i) Is wholly the growth, product, or manu-
facture of an SC/CASA state; or

(ii) In the case of a construction material
that consists in whole or in part of materials
from another country, has been substan-
tially transformed in an SC/CASA state into
a new and different construction material
distinct from the material from which it was
transformed.

[67 FR 20695, Apr. 26, 2002, as amended at 70
FR 2365, Jan. 13, 2005; 70 FR 35548, June 21,
2005; 74 FR 2424, Jan. 15, 2009; 75 FR 66686,
Oct. 29, 2010; 75 FR 81920, <Dec. 29, 2010; 77 FR
35882, June 15, 2012]

252.225-7045 Balance of Payments
Program—Construction Material
Under Trade Agreements.

As prescribed in 225.7503(b)(1), use the
following clause:

252.225-7045

BALANCE OF PAYMENTS PROGRAM—CONSTRUC-
TION MATERIAL UNDER TRADE AGREEMENTS
(OCT 2013)

(a) Definitions. As used in this clause—

Caribbean Basin country construction mate-
rial means a construction material that—

(1) Is wholly the growth, product, or manu-
facture of a Caribbean Basin country; or

(2) In the case of a construction material
that consists in whole or in part of materials
from another country, has been substan-
tially transformed in a Caribbean Basin
country into a new and different construc-
tion material distinct from the materials
from which it was transformed.

Commercially available off-the-shelf (COTS)
item—

(1) Means any item of supply (including
construction material) that is—

(i) A commercial item (as defined in para-
graph (1) of the definition of ‘“‘commercial
item” in section 2.101 of the Federal Acquisi-
tion Regulation);

(ii) Sold in substantial quantities in the
commercial marketplace; and

(iii) Offered to the Government, under a
contract or subcontract at any tier, without
modification, in the same form in which it is
sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined
in section 3 of the Shipping Act of 1984 (46
U.S.C. 40102), such as agricultural products
and petroleum products.

Component means any article, material, or
supply incorporated directly into construc-
tion material.

Construction material means an article, ma-
terial, or supply brought to the construction
site by the Contractor or a subcontractor for
incorporation into the building or work. The
term also includes an item brought to the
site preassembled from articles, materials,
or supplies. However, emergency life safety
systems, such as emergency lighting, fire
alarm, and audio evacuation systems, that
are discrete systems incorporated into a pub-
lic building or work and that are produced as
complete systems, are evaluated as a single
and distinct construction material regard-
less of when or how the individual parts or
components of those systems are delivered to
the construction site. Materials purchased
directly by the Government are supplies, not
construction material.

Cost of components means—

(1) For components purchased by the Con-
tractor, the acquisition cost, including
transportation costs to the place of incorpo-
ration into the end product (whether or not
such costs are paid to a domestic firm), and
any applicable duty (whether or not a duty-
free entry certificate is issued); or

(2) For components manufactured by the
Contractor, all costs associated with the
manufacture of the component, including
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transportation costs as described in para-
graph (1) of this definition, plus allocable
overhead costs, but excluding profit. Cost of
components does not include any costs asso-
ciated with the manufacture of the construc-
tion material.

Designated country means—

(1) A World Trade Organization Govern-
ment Procurement Agreement (WTO GPA)
country (Armenia, Aruba, Austria, Belgium,
Bulgaria, Canada, Croatia, Cyprus, Czech Re-
public, Denmark, Estonia, Finland, France,
Germany, Greece, Hong Kong, Hungary, Ice-
land, Ireland, Israel, Italy, Japan, Korea (Re-
public of), Latvia, Liechtenstein, Lithuania,
Luxembourg, Malta, Netherlands, Norway,
Poland, Portugal, Romania, Singapore, Slo-
vak Republic, Slovenia, Spain, Sweden,
Switzerland, Taiwan (known in the World
Trade Organization as ‘‘the Separate Cus-
toms Territory of Taiwan, Penghu, Kinmen,
and Matsu’ (Chinese Taipei)), or the United
Kingdom);

(2) A Free Trade Agreement country (Aus-
tralia, Bahrain, Canada, Chile, Colombia,
Costa Rica, Dominican Republic, El Sal-
vador, Guatemala, Honduras, Korea (Repub-
lic of), Mexico, Morocco, Nicaragua, Pan-
ama, Peru, or Singapore);

(3) A least developed country (Afghanistan,
Angola, Bangladesh, Benin, Bhutan, Burkina
Faso, Burundi, Cambodia, Central African
Republic, Chad, Comoros, Democratic Re-
public of Congo, Djibouti, Equatorial Guinea,
Eritrea, Ethiopia, Gambia, Guinea, Guinea-
Bissau, Haiti, Kiribati, Laos, Lesotho, Libe-
ria, Madagascar, Malawi, Mali, Mauritania,
Mozambique, Nepal, Niger, Rwanda, Samoa,

Sao Tome and Principe, Senegal, Sierra
Leone, Solomon Islands, Somalia, South
Sudan, Tanzania, Timor-Leste, Togo,

Tuvalu, Uganda, Vanuatu, Yemen, or Zam-
bia); or

(4) A Caribbean Basin country (Antigua
and Barbuda, Aruba, Bahamas, Barbados,
Belize, Bonaire, British Virgin Islands, Cura-
cao, Dominica, Grenada, Guyana, Haiti, Ja-
maica, Montserrat, Saba, St. Kitts and
Nevis, St. Lucia, St. Vincent and the Grena-
dines, Sint Eustatius, Sint Maarten, or Trin-
idad and Tobago).

Designated country construction material
means a construction material that is a WTO
GPA country construction material, a Free
Trade Agreement country construction ma-
terial, a least developed country construc-
tion material, or a Caribbean Basin country
construction material.

Domestic construction material means—

(1) An unmanufactured construction mate-
rial mined or produced in the United States;
or

(2) A construction material manufactured
in the United States, if—

(i) The cost of its components mined, pro-
duced, or manufactured in the United States
exceeds 50 percent of the cost of all its com-
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ponents. Components of foreign origin of the
same class or kind for which nonavailability
determinations have been made are treated
as domestic; or

(ii) The construction material is a COTS
item.

Free Trade Agreement country construction
material means a construction material
that—

(1) Is wholly the growth, product, or manu-
facture of a Free Trade Agreement country;
or

(2) In the case of a construction material
that consists in whole or in part of materials
from another country, has been substan-
tially transformed in a Free Trade Agree-
ment country into a new and different con-
struction material distinct from the mate-
rial from which it was transformed.

Least developed country construction material
means a construction material that—

(1) Is wholly the growth, product, or manu-
facture of a least developed country; or

(2) In the case of a construction material
that consists in whole or in part of materials
from another country has been substantially
transformed in a least developed country
into a new and different construction mate-
rial distinct from the materials from which
it was transformed.

United States means the 50 States, the Dis-
trict of Columbia, and outlying areas.

WTO GPA country construction material
means a construction material that—

(1) Is wholly the growth, product, or manu-
facture of a WTO GPA country; or

(2) In the case of a construction material
that consists in whole or in part of materials
from another country, has been substan-
tially transformed in a WTO GPA country
into a new and different construction mate-
rial distinct from the materials from which
it was transformed.

(b) This clause implements the Balance of
Payments Program by providing a preference
for domestic construction material. In addi-
tion, the Contracting Officer has determined
that the WTO GPA and Free Trade Agree-
ments apply to this acquisition. Therefore,
the Balance of Payments Program restric-
tions are waived for designated country con-
struction materials.

(c) The Contractor shall use only domestic
or designated country construction material
in performing this contract, except for—

(1) Construction material valued at or
below the simplified acquisition threshold in
part 2 of the Federal Acquisition Regulation;

(2) Information technology that is a com-
mercial item; or

(3) The construction material or compo-
nents listed by the Government as follows:

[Contracting Officer to list applicable excepted
materials or indicate ‘“‘none’’]
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(End of clause)

Alterate I (DEC 2010) As prescribed in
225.7503(b)(2), add the following defini-
tion of ‘‘Bahrainian or Mexican con-
struction material” to paragraph (a) of
the basic clause, and substitute the fol-
lowing paragraphs (b) and (c) for para-
graphs (b) and (c) of the basic clause:

Bahrainian or Mexican construction material
means a construction material that—

(1) Is wholly the growth, product, or manu-
facture of Bahrain or Mexico; or

(2) In the case of a construction material
that consists in whole or in part of materials
from another country, has been substan-
tially transformed in Bahrain or Mexico into
a new and different construction material
distinct from the materials from which it
was transformed.

(b) This clause implements the Balance of
Payments Program by providing a preference
for domestic construction material. In addi-
tion, the Contracting Officer has determined
that the WTO GPA and all Free Trade Agree-
ments except NAFTA and the Bahrain Free
Trade Agreement apply to this acquisition.
Therefore, the Balance of Payments Program
restrictions are waived for designated coun-
try construction material other than
Bahrainian or Mexican construction mate-
rial.

(c) The Contractor shall use only domestic
or designated country construction material
other than Bahrainian or Mexican construc-
tion material in performing this contract,
except for—

(1) Construction material valued at or
below the simplified acquisition threshold in
part 2 of the Federal Acquisition Regulation;
or

(2) Information technology that is a com-
mercial item; or

(3) The construction material or compo-
nents listed by the Government as follows:

[Contracting Officer to list applicable excepted
materials or indicate ‘‘none’’].

Alterate II (JUN 2011) As prescribed in
225.7503(b)(3), add the following defini-
tions to paragraph (a); substitute the
following paragraph (b) and the intro-
ductory text of paragraph (c) for para-
graph (b) and the introductory text of
paragraph (c) of the basic clause; and
add the following paragraph (d):

South Caucasus/Central and South Asian (SC/
CASA) state means Armenia, Azerbaijan,
Georgia, Kazakhstan, Kyrgyzstan, Pakistan,
Tajikistan, Turkmenistan, or Uzbekistan.

SC/CASA state construction material means
construction material that—

252.225-7045

(i) Is wholly the growth, product, or manu-
facture of an SC/CASA state; or

(ii) In the case of a construction material
that consists in whole or in part of materials
from another country, has been substan-
tially transformed in an SC/CASA state into
a new and different construction material
distinct from the material from which it was
transformed.

(b) This clause implements the Balance of
Payments Program by providing a preference
for domestic construction material. In addi-
tion, the Contracting Officer has determined
that the WTO GPA, Free Trade Agreements,
and other waivers relating to acquisitions in
support of operations in Afghanistan apply
to this acquisition. Therefore, the Balance of
Payments Program restrictions are waived
for SC/CASA state and designated country
construction materials.

(c) The Contractor shall use only domestic,
SC/CASA state, or designated country con-
struction material in performing this con-
tract, except for—

(d) If the Contractor is from an SC/CASA
state, the Contractor shall inform its gov-
ernment of its participation in this acquisi-
tion and that it generally will not have such
opportunity in the future unless its govern-
ment provides reciprocal procurement oppor-
tunities to U.S. products and services and
suppliers of such products and services.

Alterate III (JUN 2011) As prescribed
in 225.7503(b)(4), add the following defi-
nitions to paragraph (a); substitute the
following paragraph (b) and the intro-
ductory text of paragraph (c) for para-
graph (b) and the introductory text of
paragraph (c) of the basic clause; and
add the following paragraph (d):

South Caucasus/Central and South Asian (SC/
CASA) state means Armenia, Agzerbaijan,
Georgia, Kazakhstan, Kyrgyzstan, Pakistan,
Tajikistan, Turkmenistan, or Uzbekistan.

SC/CASA state construction material means
construction material that—

(i) Is wholly the growth, product, or manu-
facture of an SC/CASA state; or

(ii) In the case of a construction material
that consists in whole or in part of materials
from another country, has been substan-
tially transformed in an SC/CASA state into
a new and different construction material
distinct from the material from which it was
transformed.

(b) This clause implements the Balance of
Payments Program by providing a preference
for domestic construction material. In addi-
tion, the Contracting Officer has determined
that the WTO GPA, all Free Trade Agree-
ments except NAFTA and the Bahrain Free
Trade Agreement, and other waivers relating
to acquisitions in support of operations in
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Afghanistan apply to this acquisition. There-
fore, the Balance of Payments Program re-
strictions are waived for SC/CASA state and
designated country construction material
other than Bahrainian or Mexican construc-
tion material.

(c) The Contractor shall use only domestic,
SC/CASA state, or designated country con-
struction material other than Bahrainian or
Mexican construction material in per-
forming this contract, except for—

(d) If the Contractor is from an SC/CASA
state, the Contractor shall inform its Gov-
ernment of its participation in this acquisi-
tion and that it generally will not have such
opportunity in the future unless its Govern-
ment provides reciprocal procurement oppor-
tunities to U.S. products and services and
suppliers of such products and services.

[70 FR 2365, Jan. 13, 2005, as amended at 70
FR 355648, June 21, 2005; 70 FR 73153, Dec. 9,
2005; 71 FR 9271, Feb. 23, 2006; 71 FR 34836,
June 16, 2006; 71 FR 58543, Oct. 4, 2006; 72 FR
14243, Mar. 27, 2007; 73 FR 70913, Nov. 24, 2008;
74 FR 2424, Jan. 15, 2009; 74 FR 37651, July 29,
2009; 74 FR 61046, Nov. 23, 2009; 75 FR 66686,
Oct. 29, 2010; 75 FR 81921, Dec. 29, 2010; 76 FR
32843, June 6, 2011; 76 FR 38053, June 29, 2011;
77 FR 4632, Jan. 30, 2012; 77 FR 30359, 30361,
May 22, 2012; 77 FR 31537, May 29, 2012; 77 FR
68704, Nov. 16, 2012; 78 FR 48334, Aug. 8, 2013;
78 FR 65221, Oct. 31, 2013]

252.225-7046 Exports by Approved
Community Members in Response
to the Solicitation.

As prescribed in 225.7902-5(a), use the
following provision:

EXPORTS BY APPROVED COMMUNITY MEMBERS
IN RESPONSE TO THE SOLICITATION (JUN 2013)

(a) Definitions. The definitions of ‘‘Ap-
proved Community”, ‘defense articles”,
“Defense Trade Cooperation (DTC) Treaty’’,
“export”, “‘Implementing Arrangement’’,
‘“‘qualifying defense articles”, ‘‘transfer’’,
and ‘“‘U.S. DoD Treaty-eligible require-
ments’” in DFARS clause 252.225-7047 apply
to this provision.

(b) All contract line items in the con-
templated contract, except any identified in
this paragraph, are intended to satisfy U.S.
DoD Treaty-eligible requirements. Specific
defense articles that are not U.S. DoD Trea-
ty-eligible will be identified as such in those
contract line items that are otherwise U.S.
DoD Treaty-eligible.

CONTRACT LINE ITEMS NOT INTENDED

TO SATISFY U.S. DoD TREATY-ELIGI-

BLE REQUIREMENTS:

[Enter Contract Line Item Number(s) or enter
“None’’]

(c) Approved Community members re-
sponding to the solicitation may only export
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or transfer defense articles that specifically
respond to the stated requirements of the so-
licitation.

(d) Subject to the other terms and condi-
tions of the solicitation and the con-
templated contract that affect the accept-
ability of foreign sources or foreign end prod-
ucts, components, parts, or materials, Ap-
proved Community members are permitted,
but not required, to use the DTC Treaties for
exports or transfers of qualifying defense ar-
ticles in preparing a response to this solici-
tation.

(e) Any conduct by an offeror responding
to this solicitation that falls outside the
scope of the DTC Treaties, the Implementing
Arrangements, and the implementing regula-
tions of the Department of State in 22 CFR
126.16 (Australia), 22 CFR 126.17 (United King-
dom), and 22 CFR 126 Supplement No. 1 (ex-
empted technologies list) is subject to all ap-
plicable International Traffic in Arms Regu-
lations (ITAR) requirements, including any
criminal, civil, and administrative penalties
or sanctions, as well as all other United
States statutory and regulatory require-
ments outside of ITAR.

(f) If the offeror uses the procedures estab-
lished pursuant to the DTC Treaties, the of-
feror agrees that, with regard to the export
or transfer of a qualifying defense article as-
sociated with responding to the solicitation,
the offeror shall—

(1) Comply with the requirements and pro-
visions of the applicable DTC Treaties, the
Implementing Arrangements, and cor-
responding regulations (including the ITAR)
of the U.S. Government and the government
of Australia or of the United Kingdom, as ap-
plicable; and

(2) Prior to the export or transfer of a
qualifying defense article—

(i) Mark, identify, transmit, store, and
handle any defense articles provided for the
purpose of responding to such solicitations,
as well as any defense articles provided with
or developed pursuant to their responses to
such solicitations, in accordance with the
DTC Treaties, the Implementing Arrange-
ments, and corresponding regulations of the
United States Government and the govern-
ment of Australia or the government of the
United Kingdom, as applicable, including,
but not limited to, the marking and classi-
fication requirements described in the appli-
cable regulations;

(ii) Comply with the re-transfer or re-ex-
port provisions of the DTC Treaties, the Im-
plementing Arrangements, and cor-
responding regulations of the United States
Government and the government of Aus-
tralia or the government of the United King-
dom, as applicable, including, but not lim-
ited to, the re-transfer and re-export require-
ments described in the applicable regula-
tions; and
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